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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 
 

 

 1.  TIME:  9:00   CASE#: MSC18-01396 
CASE NAME: GROOM VS. SCIARONNI 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY STEVE ALLEN SWEPSTON 
* TENTATIVE RULING: * 
 
 

Defendant Steven Allen Swepston’s motion for good faith settlement is granted. The 

Court finds that Plaintiffs’ settlement with Steven Allen Swepston, David Anton and W.P.M. 

Properties has been entered in good faith.  

Plaintiffs purchased a commercial property from defendants Elaine and Jim Sciarroni. 

Plaintiffs allege that as part of the agreement, the defendants were required to repair the roof. 

However, the roof began to leak after the sale was completed. Plaintiffs sued the Sciarronis for 

breach of contract and sued the Sciarronis and their agent for the sale, Swepston, for 

misrepresentation. The Sciarronis filed a cross-complaint against Swepston. Swepston filed a 

cross-complaint against the Sciarronis and Plaintiffs’ agent/broker for the sale, David Anton and 

W.P.M. Properties. Both cross-complaints sought indemnity and contribution.  

All parties to this case have settled except for the Sciarronis. The settling defendant and 

cross-defendants request a finding of good faith pursuant to Code of Civil Procedure section 

877.6. The Sciarronis oppose the motion as to Swepston’s settlement. The Court reviewed the 

motion, opposition / objection and reply papers, as well as a declaration by Elaine Sciarroni filed 

on August 20, 2020.  

The party claiming that a settlement is not in good faith under Code of Civil Procedure 

§877.6 had the burden of proof on that issue. (Tech-Bilt, Inc. v. Woodward-Cycle & Associates 

(1985) 38 Cal.3d 488, 499 (“Tech-Bilt”); City of Grand Terrace v. Superior Court (1987) 192 
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Cal.App.3d 1251, 1261, 1264.) The party asserting that the settlement was not made in good 

faith must demonstrate that the settlement is “so far out of the ballpark in relation to [the Tech-

Bilt] factors as to be inconsistent with the equitable objectives of the statute.” (Tech-Bilt, supra, 

38 Cal.3d at 499-500.) However, in order for the Court to make a factual determination that a 

settlement was made in good faith, the settling party must present sufficient admissible 

evidence that will allow the Court to evaluate the settlement in terms of the factors contemplated 

by Tech-Bilt. (City of Grand Terrace, supra, 192 Cal.App.3d at 1263.)  

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt. Tech-Bilt identifies six nonexclusive factors for making a 
determination of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of non-
settling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.)  

Ultimately, for the Court to deny the motion, the “settlement figure must not be grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.) Trial courts have “broad 
discretion in determining whether a settlement was entered in good faith and within the Tech-Bilt 
“ballpark amount,” and in allocating potential liability and exposure between or among joint 
tortfeasors.” (Norco Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 
Cal.App.4th 955, 962.) 

The Court has considered each of the Tech-Bilt factors and finds that the settlement is in 

good faith.  

Here, the Plaintiffs stated in discovery that their damages were $37,128. (Madrosen 

decl. ¶11; see also Plaintiffs’ response to interrogatory no. 9.1 attached to Sciarroni Objection.) 

In the settlement, Swepston will pay $25,000 and Anton / W.P.M will pay $5,000. (Madrosen 

decl. ¶13.) 

Considering the first four factors, this settlement is within the ‘ballpark.” The settlement 

here covers just over 80% of the claimed damages. This total appears to be a high settlement 
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amount given the total amount of the alleged damages. There appears to be a question as to 

liability since it appears that at least some repairs were made to the roof. (Madrosen reply decl. 

ex E.) However, it does not seem entirely clear that the work that was done on the roof 

improved or harmed the structural integrity of the roof. The Sciarronis’ have offered evidence 

that Swepston was responsible for the getting the roof repaired and thus, the Sciarronis believe, 

Swepston is primarily responsible. Assuming this argument is true, the settlement is still in good 

faith as settlements are often made for less than the total of amount of claimed damages in 

order to avoid a trial and its associated costs.  

The settling parties did not provide a complete picture of their financial condition or 

insurance policy limits. In this case, the Court will assume that the settling parties had additional 

funds that could have been put towards a settlement. Assuming there were more funds from 

other sources to satisfy the amount of the settlement, that fact would not take this settlement out 

of the ballpark.  

There is no evidence of fraud or collusion. Nor is there evidence that the settlement 

agreement is being used to harm the Sciarronis. It seems somewhat illogical that the settling 

parties would agree to pay a disproportionately larger sum than that which reflects their actual 

liability on the basis of a speculative possibility that they may receive some indemnification from 

the Sciarronis. 

The Sciarronis explain that they do not have resources to put towards Plaintiffs’ claims 

and cannot hire counsel to assist them in this case. Nor do they have insurance coverage for 

this case. These facts may show, if true, that the Sciarronis are judgment-proof, they do not 

show that the settlement here is in bad faith. The parties that have settled with the Plaintiff 

(Groom) have set a limit on the amount of the indemnification that the Sciarronis might owe to 

them and it is materially less than the total damages sought in the complaint filed by Plaintiff. 

Under these circumstances, the court does not discern any reasonable complaint that the 

Sciarronis might have to the terms of the settlement entered by the other parties.  

  

 2.  TIME:  9:00   CASE#: MSC19-01480 
CASE NAME: BANGA VS. SEPHORA 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY SEPHORA USA, INC. 
* TENTATIVE RULING: * 
 
The court has been notified that this motion has been withdrawn. 
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 3.  TIME:  9:00   CASE#: MSC19-01796 
CASE NAME: CHAN VS. TRANQUILITY, INC. 
HEARING ON MOTION TO COMPEL PLAINTIFF'S DISCOVERY RESPONSES 
FILED BY TRANQUILITY, INC. 
* TENTATIVE RULING: * 
 
On its own motion, the court continues the final hearing on this motion until September 21, 
2020. On or before September 14, 2020 Plaintiff’s counsel shall file with the court a written 
declaration explaining what specific efforts counsel has made to respond to Defendant’s 
pending discovery requests. Specifically, Plaintiff’s counsel shall address the specific 
enumerated issues and questions set forth below and provide any other relevant facts or 
considerations that may affect the timing of any response that may be ordered to the discovery 
requests currently at issue.  
 
The court anticipates issuing a tentative ruling on Defendant’s Motion to Compel on September 
18, 2020 along with tentative rulings relating to items 4 and 5 below. 
 
The complaint filed in this case has alleged multiple causes of action relating to the alleged 
physical abuse of an elderly resident of a skilled nursing facility.  
On February 6, 2020 the Defendant submitted to the Plaintiff Special Interrogatories (Set Two) 
and a Request for Production of Documents (Set Two). The deadline for the responsive 
information and documents was thirty days under Code of Civil Procedure sections 2030.260 
and 2031.030, as limited by the provisions of Code of Civil Procedure section 1013. 
 
To date the Plaintiff has not responded to these discovery requests and has used the “blanket” 
excuse that the pandemic with corresponding public announcements and restrictions by public 
health officials, combined with the Plaintiff’s age and health issues, provides an excuse for 
Plaintiff’s failure to provide discovery.  
 
The currently available public information about the on-going pandemic suggests that the 
pandemic will go on into the indefinite future with certain periods involving greater or fewer 
restrictions on day-to-day human activities. The current response of Plaintiff’s counsel suggests 
that Plaintiff should be relieved of the requirement to respond to discovery requests into that 
same indefinite future. This court is not satisfied that a blanket refusal to provide all of the 
information sought is justified by the general statements of Plaintiff’s counsel concerning the 
existence of a pandemic. It is this court’s view that the public health situation in California in 
general, and in Contra Costa in particular, has remained unchanged to the point where a party 
that is pursuing a lawsuit can justify an across-the-board failure to provide any of the discovery  
that the party would otherwise be obligated to provide in an on-going civil case.  
 
 With these considerations in mind, Plaintiff’s counsel shall file a declaration on or before 
September 14, 2020 addressing the following questions and issues: 
 
1.   What circumstances prevent Plaintiff’s counsel from having face-to-face meetings with the 
client either where she lives or outside of the location where she lives? The court believes that 
the mere fact of the existence of a pandemic and the existence of Covid 19 infections at 
Plaintiff’s current residence may not be sufficiently sound reasons to justify a blanket declination 
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to respond to Defendant’s requested discovery. Why are there no circumstances under which 
counsel for the plaintiff is unable to confer with the client with appropriate precautions taken to 
protect the health of all participants? 
 
2.  What circumstances prevent Plaintiff’s counsel from consulting with Plaintiff via means other 
than face-to-face contact such as telephone, Zoom, Skype, etc.?  Have any efforts been made 
to provide these means of communication to the Plaintiff so that counsel and the Plaintiff can 
communicate remotely? If Plaintiff needs assistance in responding to telephone calls or using 
computerized remote communication such as Zoom is there some reason why such assistance 
cannot be arranged? 
 
3.  Why does the current pandemic or related circumstances prevent all responses to all of the 
interrogatories or requests for production of documents. The court has some difficulty with the 
notion that Plaintiff is precluded from providing each and every interrogatory answer or each and 
every document requested by Defendant because of limitations that may affect only direct (face-
to-face) contacts with the Plaintiff. It seems that, even without in-person contacts, much of the 
information sought by the Defendant could be provided to the Defendant’s counsel because it is 
in the possession of Plaintiff’s counsel and not necessarily the Plaintiff herself. If this conjecture 
by the court is not correct, the declaration of Plaintiff’s counsel should address what 
impediments currently prevent Plaintiff’s counsel from responding to each and every specific 
discovery request by Defendant (Set 2 – Interrogatories and Requests for Production of 
Documents) with the remote assistance of the client  
 
4.   This court assumes that Plaintiff’s counsel concurs that the Defendant is entitled to 
responses to the Interrogatories and Requests for Production contemplated by Defendant’s 
Motions to Compel because no responsive pleading has been filed by the Plaintiff asserting that 
the Defendant’s requests are improper or should in some ways be limited.  
 
The only issues raised by Plaintiff’s responsive pleadings appear to relate to the alleged 
impediments to requested disclosures that have arisen from the effects of the pandemic. 
 
Defense counsel may file a responsive pleading to the declaration of Plaintiff’s counsel no later 
than September 17, 2020.  
 
 

  

 4.  TIME:  9:00   CASE#: MSC19-01796 
CASE NAME: CHAN VS. TRANQUILITY, INC. 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY TRANQUILITY, INC. 
* TENTATIVE RULING: * 
 
On its own motion, the court continues the hearing on this motion until September 21, 
2020. A tentative ruling will be posted on September 18, 2020. 
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 5.  TIME:  9:00   CASE#: MSC19-01796 
CASE NAME: CHAN VS. TRANQUILITY, INC. 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY TRANQUILITY, INC. 
* TENTATIVE RULING: * 
 
On its own motion, the court continues the hearing on this motion until September 21, 
2020. A tentative ruling will be posted on September 18, 2020.  
 

  

 6.  TIME:  9:00   CASE#: MSC20-00001 
CASE NAME: RIESE VS. DOE DEFENDANT 
HEARING ON MOTION FOR TO ALLOW FILING DOCUMENTS UNDER SEAL 
FILED BY MICHAEL RIESE 
* TENTATIVE RULING: * 
 
The court grants the Plaintiff’s request that the Plaintiff’s Certificates of Merit be filed under seal 
and the Plaintiff’s motion that this court enter a finding of merit for the complaints that may be 
filed against Doe 1 and Doe 2. The certificates of merit filed under seal are to remain under seal 
until further order of court. 
 
This court notes that it was required to cut open the sealed envelopes containing the originals of 
the certificates of merit and mental health certificates because the courtesy copies provided to 
the court were redacted to delete all of the relevant statements relating to the specifics of the 
proposed complaint. The court is not sure why “courtesy copies” were provided in this form. 
 
On August 24, 2020, the court signed the proposed order that has been submitted. The matter 
is taken off calendar for August 31 because the requested order has been signed. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-00236 
CASE NAME: DALE HARMS VS. THE BANK OF NEW YORK 
HEARING ON MOTION TO DECLARE PLAINTIFF A VEXATIOUS LITIGANT 
FILED BY ANCHOR LOANS LP 
* TENTATIVE RULING: * 
 
Defendant Anchor Loans, LP’s unopposed motion for joinder with NGC Fund I, LLC’s motion to 
declare Plaintiff Dale Harms a vexatious litigant is granted. 
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 8.  TIME:  9:00   CASE#: MSC20-00236 
CASE NAME: DALE HARM VS. THE BANK OF NEW YORK 
HEARING ON MOTION TO CONSOLIDATE CASES 
FILED BY DALE HARMS 
* TENTATIVE RULING: * 
 
Defendant Harms’ motion to consolidate is denied. This motion originally came on for hearing 

on March 6, 2020 but was continued to March 23, 2020 based on Plaintiff’s representation that 

he did not receive Defendant NGC Fund I LLC’s opposition. That hearing date was further 

continued due to the Court’s Covid-19 related closure and again on the Court’s own motion. 

The motion to consolidate is once again before the Court.  

The Court of Appeal has held as follows: 

When an unlawful detainer proceeding and an unlimited action concerning title to 

the property are simultaneously pending, the trial court in which the unlimited 

action is pending may stay the unlawful detainer action until the issue of title is 

resolved in the unlimited action, or it may consolidate the actions.   

(Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385.) While Martin-Bragg and other cases 

mention consolidation as a theoretical possibility, plaintiff has failed to cite the Court to a 

published decision where this was in fact the chosen remedy. Plaintiff cites to case no. C20-

00119 in Department 12 of this court where an unlimited civil case was consolidated with a UD 

action but fails to note that the parties stipulated to consolidate the cases and to stay the UD 

action. Such an agreement has not occurred here. 

The Court reiterates why consolidation is both impractical and uncommon: 

First, consolidating an unlawful detainer (“UD”) action with a regular civil action would function 

as a ‘free’ injunction, staying the UD action indefinitely with no showing on the merits, no 

undertaking, and no equitable conditions. All any UD defendant would need to do to obtain an 

indefinite stay would be to file an unlimited civil action raising title issues, no matter how dubious 

the claim might be, to frustrate the UD plaintiff’s right to the expedited UD remedy. 

Second, consolidation is not practical, given that a regular civil action and a UD action are 

inherently incompatible proceedings. Obviously, any trial would be bifurcated, with the civil title 

issues tried first. And once those title issues are tried, the outcome of the UD action would be a 

foregone conclusion; Plaintiff has not identified any UD defenses that might prevent eviction 

independent of the title issues. If there were any such independent UD defenses, it would make 

more sense to allow those defenses to be tried in the UD action, rather than in a bifurcated 

civil action. 

The more practical alternative would be to stay the unlawful detainer action. However, staying 

the unlawful detainer action without imposing reasonable conditions would usually be 

inequitable. (See, Martin-Bragg, supra, 219 Cal.App.4th at 391 [in this context each side’s 

interests must be “balanced”]; see also, id., at 393 [“trial courts have available options to 
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address plaintiffs’ legitimate rights and need for protection from unjustified delay of the unlawful 

detainer proceeding”].) 

Here, Plaintiff has not proposed any reasonable conditions to be imposed if a stay were granted. 

He argues on reply both that he will gladly pay the property taxes and insurance and that the 

idea of equity is moot.  

Plaintiff Harms also alludes to the merits of the corresponding civil action he has filed, but he 

has failed to allege facts sufficient to state those causes of action as demonstrated by the 

meritorious demurrers of Defendants Anchor Loans LP, National Default Servicing, and Bank of 

New York Mellon. In fact, simultaneously with this denial, this court is granting case-dispositive 

demurrers with respect to all of Plaintiff’s claims in the civil action. (See lines 11, 12, and 13, 

respectively.) 

Even if the litigation in this civil case were not finally adjudicated, this court would nevertheless 

exercise its discretion under these specific facts not to grant the consolidation. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-00236 
CASE NAME: DALE HARMS VS. THE BANK OF NEW YORK 
HEARING ON MOTION TO DECLARE PLAINTIFF A VEXATIOUS LITIGANT 
FILED BY NGC FUND I LLC 
* TENTATIVE RULING: * 
 
Before the Court is a motion to declare Plaintiff Dale Harms (“Plaintiff” or “Harms”) a vexatious 
litigant. Defendant NGC Fund I LLC (“Defendant” or “NGC Fund”) brings the motion pursuant to 
Code of Civil Procedure § 391 et seq. The motion is joined by Defendant Bank of New York 
Mellon and Anchor Loans, LP. 

For the following reasons, the motion is granted. 

     Request for Judicial Notice 

Defendant requests judicial notice of several Contra Costa County Recorder documents as well 
as pleadings and orders in other federal and state actions. The Request is opposed. The 
Request is granted. (Evid. Code §§ 452, 453.) The Court notes that certified copies of recorded 
documents are self-authenticating. (Evid. Code §§ 1530, 1600; see also Fontenot v. Wells 
Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-65, disapproved on another point by 
Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919.) 

Plaintiff requests judicial notice of a hearing transcript from October 21, 2010 in case no. 10-
47720 (N.D. Cal. Bankruptcy Court) as well as his briefing in opposition to this motion. Anchor 
Loans objects to the late-filed request. The Request is granted-in-part and denied-in-part. The 
Request is granted as to the bankruptcy court hearing transcript but denied as to Plaintiff’s own 
briefing. (Evid. Code §§ 452, 453.) 
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     Vexatious Litigant Statute 

Code of Civil Procedure § 391 provides in part: 

As used in this title, the following terms have the following meanings: . . . 

(b) “Vexatious litigant” means a person who does any of the following: 

(1) In the immediately preceding seven-year period has commenced, prosecuted, 
or maintained in propria persona at least five litigations other than in a small 
claims court that have been (i) finally determined adversely to the person or (ii) 
unjustifiably permitted to remain pending at least two years without having been 
brought to trial or hearing. 

(2) After a litigation has been finally determined against the person, repeatedly 
relitigates or attempts to relitigate, in propria persona, either (i) the validity of the 
determination against the same defendant or defendants as to whom the 
litigation was finally determined or (ii) the cause of action, claim, controversy, or 
any of the issues of fact or law, determined or concluded by the final 
determination against the same defendant or defendants as to whom the 
litigation was finally determined. 

(3) In any litigation while acting in propria persona, repeatedly files unmeritorious 
motions, pleadings, or other papers, conducts unnecessary discovery, or 
engages in other tactics that are frivolous or solely intended to cause 
unnecessary delay.  

For the purposes of this statute, the term “litigation” means “any civil action or proceeding 
commenced, maintained, or pending in any state or federal court.” (Code Civ. Proc. § 391(a).) 
The term “litigation” also includes “any appeal or writ proceeding” and bankruptcy proceedings 
in U.S. Bankruptcy Courts. (See PSM Holding Corp. v. Nat'l Farm Fin. Corp. (C.D. Cal. 2010) 
743 F. Supp. 2d. 1136, 1162 (bankruptcy proceeding is “litigation” in which the interest of the 
parties are adverse, citing Code Civ. Proc. § 391(a).) 

A litigation is determined “adversely” to a plaintiff if he or she does not win the action or 
proceeding he or she began (Garcia v. Lacey (2014) 231 Cal.App.4th 402, 406), and the 
litigation is “finally determined” when all avenues for direct review have been exhausted or the 
time for appeal has expired (Childs v. PaineWebber Incorporated (1994) 29 Cal.App.4th 982, 
993-994.) A voluntarily dismissed action can be used against a vexatious litigant, as it is 
“nevertheless a burden on the target of the litigation and the judicial system. . . . A party who 
repeatedly files baseless actions only to dismiss them is no less vexatious than the party who 
follows the actions through to completion.” (Tokerud v. Capitolbank Sacramento (1995) 38 
Cal.App.4th 775, 779.) 

     Procedural Posture and Previous Litigation History 

Section 391, subdivision (b)(1) provides that a vexatious litigant is one who “[i]n the immediately 
preceding seven-year period has commenced, prosecuted, or maintained in propria persona at 
least five litigations other than in a small claims court that have been (i) finally determined 
adversely to the person or (ii) unjustifiably permitted to remain pending at least two years 
without have been brought to trial or hearing.” 

The filing of this motion establishes the point from which the seven-year period of Code of Civil 
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Procedure § 391(b)(1) must be retroactively measured. (Stolz v. Bank of America (1993) 15 
Cal.App.4th 217, 224.) In this case, the vexatious litigant motion was filed on April 6, 2020, 
therefore the 7 year period dates back to April 6, 2013. As a consequence, none of the cases 
identified by Defendant prior to this date may be considered in the subdivision (b)(1) analysis. 
That leaves the following “litigations” that fall within the applicable seven-year period: 

1. Case No. 4:15-bk-43109 (U.S. Bankruptcy Court, Northern District) (filed October 2015) 
(discharged January 12, 2016); 

2. Case No. 4:16-cv-01585 (U.S. District Court, Northern District) (filed March 31, 2016) 
(dismissed April 5, 2017; court noted that the “theories underlying Harms’ causes of 
action are legally frivolous”); 

3. Case No. 18-40758 (U.S. Bankruptcy Court, Northern District) (filed April 2, 2018) 
(dismissed January 29, 2020 for failure to make Chapter 13 plan payments); 

4. Case No. NC-18-1284-STaB (Bankruptcy Appellate Panel of the Ninth Circuit) (filed July 
9, 2019) (appeal from Case No. 18-40758) (Court of Appeal affirmed the bankruptcy 
court order granting Defendant Bank of New York Mellon relief from the automatic stay 
and permission to proceed with non-judicial foreclosure); 

5. Case No. C19-00052 (Contra Costa County Superior Court) (filed January 15, 2019) 
(court sustained demurrer with leave to amend; plaintiff dismissed August 1, 2019); and 

6. Case No. N20-0573 (Contra Costa County Superior Court) (April 21, 2020) (writ of 
mandate denied June 8, 2020). 

As the current action has not been finally determined it cannot be considered against Plaintiff for 
purposes of the § 391(b)(1) analysis. Furthermore, it is not clear that Plaintiff’s bankruptcy 
discharge in Case No. 4:15-bk-43109 qualifies as an adverse determination. Regardless, he 
meets the five-case threshold without it. 

Furthermore, Section 391 subdivision (b)(2) provides a vexatious litigant is one who “[a]fter a 
litigation has been finally determined against [him], repeatedly litigates or attempts to relitigate 
… either (i) the validity of the determination against the same defendant or defendants as to 
whom the litigation was finally determined or (ii) the cause of action, claim, controversy, or any 
of the issues of fact or law, determined or concluded by the final determination against the same 
defendant or defendants as to whom the litigation was finally determined.” (Code Civ. Proc. 
§ 391(b)(2).) Subdivision (b)(2) is without time limitation.  

Here, Harms has been litigating and relitigating the validity of a particular 2005 Deed of Trust 
since 2010. (See NGC RJN Ex. 5 [Notice of Fraud and Intent to Litigate filed February 4, 2010].) 
In an April 14, 2010 complaint in the Northern District of California Plaintiff alleged, among other 
things, that any foreclosure proceedings on the subject property were invalid because “‘MERS’ 
does not possess both the ‘Security Instrument’ (DEED OF TRUST, hereafter “DOT”) and the 
original debt instrument ‘Note’, upon which “MERS” claims the right to foreclose.” (NGC RJN Ex. 
7 at 4:19-21.) The Northern District of California dismissed that case as “legally frivolous” 
because, among other reasons, “Plaintiffs have not alleged actionable irregularities in the non-
judicial foreclosure sale.” (NGC RJN Ex. 8 at 5:2-4.) In a June 7, 2011 Complaint in the Northern 
District of California (case no. 4:11-cv-02757), Plaintiff contested (among other things) “how the 
alleged loan went from Ampro Mortgage Corporation and arrived at BAC Home Loans 
Servicing, L.P.” (RJN Ex. 15 at 7:23-24.) In its order granting Defendants’ motion to dismiss, the 
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court took judicial notice of the promissory note and DOT, “both of which recognize the lender’s 
right to transfer” and concluded that “Defendants are in proper and legal possession of the 
DOT.” (RJN Ex. 16 at 5:21-24.) 

Plaintiff also previously raised his theories of “note-splitting” and MERS’ authority to assign a 
deed of trust in case no. 4:16-cv-01585-CW. In its order granting defendant’s motion to dismiss 
in the fifth lawsuit, the court observed both that “note-splitting is not a defense to foreclosure in 
California” (RJN Ex. 26 at 16:10-11) and “note-splitting is legally impossible under California 
law.” (RJN Ex. 26 at 16:23-24.) 

The decisions in the case no. 4:11-cv-02757 (RJN Ex. 15) and case no. 4:16-cv-01585-CW 
(RJN Ex. 26) lawsuits were final and on the merits, the causes of action in the prior proceedings 
are based on the same primary right as in this proceeding (validity of the 2005 Deed of Trust), 
and some of the parties are identical (Bank of New York Mellon). Nevertheless, Harms’ 
subsequent cases in this Court, including this one, have also challenged MERS’ assignment 
authority and the 2005 Deed of Trust. (See Case No. C11-01520 complaint at ¶ 19 [alleging that 
“MERS holds no interest in the property” and “cannot assign something it does not have”]; see 
also Complaint at ¶¶ 22-24.) 

     Analysis 

After reviewing and considering all the documents filed, including those documents judicially 
noticed by the Court, the Court determines that the Plaintiff is a vexatious litigant as 
defined under Code Civ. Proc. § 391(b)(1) and (2). 

The evidence presented here establishes that Plaintiff has either prosecuted or maintained at 
least 5 actions as a pro per litigant in the past 7 years, all of which have been finally determined 
adversely to him. Code Civ. Proc. § 391(b)(1). 

Additionally, the Court finds that the evidence shows Plaintiff has repeatedly litigated or 
attempted to relitigate the validity of the determinations against the same defendant or 
defendants as to whom the litigation was finally determined and the cause of action, claim, 
controversy, or any of the issues of fact or law, determined or concluded by the final 
determination involving the same defendant or defendants. Code Civ. Proc. § 391(b)(2). As a 
consequence,  

Plaintiff will be prohibited from filing any new litigation in the courts of this state, 
including the Contra Costa Superior Court, in propria persona without first obtaining 
leave from the presiding judge of the court (or the person designated by the Presiding 
Judge to make that determination) where the proposed litigation is to be filed. Code Civ. 
Proc § 391.7(a). The clerk of court will also be directed to transmit a copy of this “pre-
filing order” to the judicial council as required by Code of Civil Procedure section 
391.7(f).   
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10.  TIME:  9:00   CASE#: MSC20-00236 
CASE NAME: DALE HARMS VS. THE BANK OF NEW YORK 
HEARING ON MOTION TO DECLARE P. A VEXATIOUS LITIGANT (Joinder) 
FILED BY THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 
Defendant Bank of New York Mellon’s opposed motion to join NGC Fund I, LLC’s motion to 
declare Dale Harms a vexatious litigant is granted. 

 

  

11.  TIME:  9:00   CASE#: MSC20-00236 
CASE NAME: DALE HARMS VS. THE BANK OF NEW YORK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ANCHOR LOANS LP 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Anchor Loans LP 
(“Defendant” or “Anchor Loans”). The Plaintiff Dale Harms (“Plaintiff” or “Harms”) is in pro per. 
The Demurrer relates to his Complaint for (1) wrongful foreclosure; (2) breach of contract; 
(3) slander of title; and (4) quiet title. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Defendant requests judicial notice of several Contra Costa County Recorder documents as well 
as pleadings and orders in other federal and state actions. The Request is opposed. The 
Request is granted. Evid. Code §§ 452, 453. “[A] court may take judicial notice of the fact of a 
document's recordation, the date the document was recorded and executed, the parties to the 
transaction reflected in a recorded document, and the document's legally operative language, 
assuming there is no genuine dispute regarding the document's authenticity. From this, the court 
may deduce and rely upon the legal effect oldie recorded document, when that effect is clear 
from its face.” (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 265 
(disapproved of on separate grounds by Yvanova v. New Century Mortg. Corp. (2016) 62 
Cal.4th 919.) 

     Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
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247.) “The existence and scope of duty are legal questions for the court.” (Merrill v. Navegar, 
Inc. (2001) 26 Cal.4th 465, 477.) 

     Factual Background 

This case concerns the property at 930 West Cypress Road, Oakley, CA 94561 (the “Subject 
Property”). (RJN Ex. 2.) On April 14, 2005 Plaintiff and Laurie Harms obtained a loan (the 
“Loan”) from Ampro Mortgage Corporation in the amount of $392,000 secured by a Deed of 
Trust on the Subject Property. (Id.) The beneficial interest under the Deed of Trust was 
subsequently assigned to the Bank of New York. (Id. Ex. 3 [2010 MERS Assignment].)  

On February 10, 2014 then-beneficiary Bank of New York substituted National Default Servicing 
Corporation (“NDSC”) as trustee in place of Recontrust. (RJN Ex. 14.) On February 10, 2014 
NDSC recorded a Notice of Default and Election to Sell. (Id. Ex. 15.) On October 28, 2014 
NDSC executed a Notice of Trustee’s Sale. (Id. Ex. 16.) On March 14, 2016 NDSC executed a 
second Notice of Trustee’s Sale. (Id. Ex. 17.) 

The Subject Property was sold at a foreclosure sale on November 20, 2018. (RJN Ex. 21.) The 
Trustee’s Deed Upon Sale indicates that title to the Subject Property reverted to the Bank of 
New York. (Id.) On December 17, 2019, NGC Funds I, LLC (“NGC”) purchased the Property 
from Bank of New York Mellon. (RJN Ex. 22.) On December 17, 2019, Anchor Loans issued a 
loan to NGC, secured by a 2019 Deed of Trust on the Property, which was recorded on January 
13, 2020. (RJN Ex. 23) 

     Analysis 

Res Judicata 

“Under the doctrine of res judicata [claim preclusion], ‘all claims based on the same cause of 
action must be decided in a single suit; if not brought initially, they may not be raised at a later 
date.’ [Citation.] [¶] A claim raised in a second suit is ‘based on the same cause of action’ as 
one asserted in a prior action if they are both premised on the same ‘primary right.’ [Citation.] 
‘The plaintiff's primary right is the right to be free from a particular injury, regardless of the legal 
theory on which liability for the injury is based. [Citation.]’” (Gillies v. JPMorgan Chase Bank, 
N.A. (2017) 7 Cal.App.5th 907, 914.) 

In Gillies a homeowner brought four successive actions against the same lender, each seeking 
to prevent the lender from foreclosing in connection with the same loan, though on different 
theories. (Id. at pp. 910-911.) The appellate court held that “each sought to vindicate the same 
primary right.” (Id. at p. 910; see also id. at p. 914.) 

A cause of action is delimited by the “primary right” theory, in which a plaintiff’s primary right is 
determined by the harm suffered, regardless of the number of legal theories asserted. Craig v. 
County of Los Angeles (1990) 221 Cal.App.3d 1294, 1301; Wulfjen v. Dolton (1944) 24 Cal.2d 
891, 894. The primary right theory is a theory of code pleading that has long been followed in 
California and provides that a cause of action is comprised of a “primary right” of the plaintiff, a 
corresponding “primary duty” of the defendant, and a wrongful act by the defendant constituting 
a breach of that duty. (Lincoln Property Company v. The Travelers Indemnity Company (2006) 
137 Cal.App.4th 905, 912.) The primary right is simply the plaintiff’s right to be free from the 
particular injury suffered. (Ibid.) It must therefore be distinguished from the legal theory on which 
liability for that injury is premised, even where there are multiple legal theories upon which 
recovery might be predicated, one injury gives rise to only one claim for relief. (Ibid.) The 
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primary right must also be distinguished from the remedy sought. The violation of one primary 
right constitutes a single cause of action, although it may entitle the injured party to various 
remedies. (Ibid.) In sum, there is only a single cause of action for the invasion of one primary 
right, even if multiple theories of recovery are asserted. (Citizens for Open Access Etc. Tide, Inc. 
v. Seadrift Assn. (1998) 60 Cal.App.4th 1053, 1067.) 

Res judicata applies if (1) the decision in the prior proceeding is final and on the merits; (2) the 
present proceeding is on the same cause of action as the prior proceeding; and (3) the parties in 
the present proceeding or parties in privity with them were parties to the prior proceeding. 
(Federation of Hillside & Canyon Assns., supra, 126 Cal.App.4th at 1202.) 

Here, Plaintiff has been litigating for ten years in a sequence  of cases his claim that the 
subsequent transfers and assignments of the 2005 Deed of Trust were without authority and no 
party had the right to foreclose on the Property. (RJN Exs. 4-13, 18, 20.) The court presiding 
over his Second Lawsuit (case no. 4:11-cv-02757) took judicial notice of the promissory note 
and DOT, “both of which recognize the lender’s right to transfer” and concluded that 
“Defendants are in proper and legal possession of the DOT.” (RJN Ex. 16 at 5:21-24.) Similarly, 
in Plaintiff’s Fifth Lawsuit (case no. 4:16-cv-01585-CW), the Court took judicial notice of the 
2005 Deed of Trust and the 2010 MERS assignment and concluded that “on the face of the 
transaction documents BNYM was entitled to direct NDSC to initiate a non-judicial foreclosure 
and, as noted, NDSC did so.” (RJN Ex. 20 at 13:15-22.) The decisions in both the Second and 
the Fifth Lawsuit were final and on the merits. (Levy v. Cohen (1977) 19 Cal.3d 165, 172 [“The 
federal rule is that a judgment or order, once rendered, is final for purposes of res judicata until 
reversed on appeal or modified or set aside in the court of rendition.”]; see also Calhoun v. 
Franchise Tax Bd. (1978) 20 Cal.3d 881, 887 [“A federal judgment is as final in California courts 
as it would be in federal courts.”].) 

While it does not appear that res judicata applies specifically to the claims  against Anchor 
raised in this case because Anchor was not a party litigant in the previous cases, Plaintiff does 
appear to be collaterally estopped from asserting his claims for wrongful foreclosure, slander of 
title, and quiet title. For the Court to apply collateral estoppel, the following elements must be 
met: (1) the issue sought to be precluded from relitigation must be identical to that decided in a 
former proceeding; (2) the issue must have been actually litigated in the former proceeding; (3) 
the issue must have been necessarily decided in the former proceeding; (4) the decision in the 
former proceeding must be final and on the merits; and (5) the party against whom preclusion is 
sought must be the same as, or in privity with, the party to the former proceeding. (Lucido v. 
Super. Ct. (1990) 51 Cal.3d 335, 341.) Here these requirements are met because the prior 
cases mentioned above have resolved adversely to the Plaintiff the exact claims he now raises 
once again, only this time against Anchor.  

The focus of Plaintiff’s complaint in this case, like his second and fifth lawsuits, is the alleged 
defects in assignment of the 2005 Deed of Trust. (Complaint at ¶¶ 16, 24, 38.) Furthermore, 
Plaintiff previously raised his theories of “note-splitting” and MERS’ authority to assign a deed of 
trust in his fifth lawsuit (case no. 4:16-cv-01585-CW). In its order granting defendant’s motion to 
dismiss in the fifth lawsuit, the court observed both that “note-splitting is not a defense to 
foreclosure in California” (RJN Ex. 20 at 16:10-11) and “note-splitting is legally impossible under 
California law.” (RJN Ex. 20 at 16:23-24.)Plaintiff raised the same issue of defective assignment 
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in case nos. 4:11-cv-02757 and 4:16-cv-01585-CW where it was actually litigated, necessarily 
decided, and final on the merits, and against most of the same Defendants. 

The Court notes that Plaintiff’s claims for wrongful foreclosure against Anchor Loans fail for the 
additional reason that Anchor is not the beneficiary or trustee who conducted or participated in 
the foreclosure sale of the Property. Plaintiff does not appear to directly address this issue in his 
Opposition. To the extent his argument that the demurrer to this cause of action must be 
overruled “because the cause of action alleges an actual controversy” (Opp. at 5:17-191) is 
“responsive” in some sense but it is not persuasive. Plaintiff does not provide any factual basis 
or legal authority (and the Court is not aware of any) that would permit a cause of action for 
wrongful foreclosure against a Defendant (Anchor) that was not a party to the foreclosure sale 
but only acquired the property after the foreclosure sale was completed. To the extent that other 
defendants in this case have been sued by the Plaintiff and prevailed on the merits, Anchor is 
entitled to rely on the fact that judgments in the prior cases have denied Plaintiff’s claims raised 
here and given full right, title, and interest in the property to the sellers from whom Anchor 
acquired its interest in the same property.  

Furthermore, with respect to his breach of contract claim, Anchor Loans was not a party to the 
2005 mortgage and Deed of Trust. (Dem. At 11:24-25 [citing RJN Ex. 1 and Complaint at ¶ 16].) 
Plaintiff’s breach of contract claim is premised entirely on the 2005 Deed of Trust. (Complaint at 
¶ 55.) Plaintiff does not address this argument in either of his two oppositions. 

Plaintiff has failed to allege facts sufficient to state his claims for wrongful foreclosure, breach of 
contract, slander of title, and quiet title as to defendant Anchor. 

 Defendant demurs also on the ground that Plaintiff has not alleged tender or offered to tender 
any sum to cure his default on the 2005 Deed of Trust.  

There are four exceptions to the tender requirement in the non-judicial foreclosure context: First, 
if the borrower’s action attacks the validity of the underlying debt, a tender is not required since 
it would constitute an affirmation of the debt. Second, a tender will not be required when the 
person who seeks to set aside the trustee’s sale has a counterclaim or set-off against the 
beneficiary. Third, a tender may not be required where it would be inequitable to impose such a 
condition on the party challenging the sale. Fourth, no tender will be required when the trustor is 
not required to rely on equity to attack the deed because the trustee’s deed is void on its face. 
(See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13.)  

In his Declaration in Opposition, Plaintiff argues that he declared an exception to the tender rule 
in paragraph 69 of his Declaration of Fact in Support of his Claims and Arguments in his 
Complaint. (Opp. Decl. at ¶ 18.) In the referenced paragraph Plaintiff argues that Defendant 
lacked the authority to foreclose. This legal conclusion is not supported by factual allegations 
and is refuted by judicially noticeable documents: the original Deed of Trust lists the Harms as 
the borrowers, Ampro as the lender, MERS as the nominee beneficiary for Ampro and its 
successors and assigns, and Ampro as trustee. (RJN Ex. 2.) Following the first substitution and 
assignment, Recontrust was the trustee and Defendant Bank of New York was the beneficiary. 
(RJN Ex. 3.) Following the second substitution, NDSC was the trustee and Defendant Bank of 
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New York remained the beneficiary. (RJN Ex. 14.) Plaintiff has not adequately alleged a 
provable fact that provides an exception to the tender requirement. 

Defendant also demurs on the ground that it is not the beneficiary or trustee who conducted a 
foreclosure of the Property. It is noted above that Anchor only acquired any interest in the 
subject property after the foreclosure took place. Plaintiff does not provide any authority (and the 
Court is not aware of any) that would permit a cause of action for wrongful foreclosure against a 
Defendant who had no interest in the property before a foreclosure sale and was not a party to 
the foreclosure sale. 

Plaintiff has failed to allege facts sufficient to state a claim for wrongful foreclosure. 

Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821. 

Defendant Anchor Loans demurs to this cause of action on the grounds that it is not a party to 
the 2005 mortgage and Deed of Trust. (Dem. At 11:24-25 [citing RJN Ex. 1 and Complaint at 
¶ 16].) Plaintiff’s breach of contract claim is premised entirely on the 2005 Deed of Trust. 
(Complaint at ¶ 55.) Plaintiff does not address this argument in either of his two oppositions. 

Plaintiff has failed to allege facts sufficient to state a claim for breach of contract. 

Slander of Title 

The elements of slander of title are a false publication, made without privilege or justification, 
which causes direct and immediate pecuniary loss. (Manhattan Loft, LLC v. Mercury Liquors, 
Inc. (2009) 173 Cal.App.4th 1040, 1051.)  

As best the Court is able to understand this claime, Plaintiff’s slander of title claim is based on 
his allegations that “the chain of title has not been disclosed nor recorded.” (Complaint at ¶ 57.) 
Plaintiff does not contest the validity of the underlying debt. As a consequence, he lacks 
standing to challenge the validity of allegedly “fraudulent” assignments in a slander of title claim. 
(See, e.g., Mendoza v. JPMorgan Chase Bank, N.A. (2016) 6 Cal.App.5th 802, 819.) The 
assignments are voidable only at the behest of the affected lenders, not void ab initio. The 
trustee’s performance of statutory non-judicial foreclosure procedures is privileged pursuant to 
§ 47, and requires a showing of malice to succeed. (Civil Code § 2924, subd. (d); Kachlon v. 
Markowitz (2008) 168 Cal.App.4th 316, 333-344.) Plaintiff has not alleged facts showing malice, 
nor does he make any argument regarding this claim in his Opposition. 

Plaintiff has failed to allege facts sufficient to constitute a cause of action for slander of title. 

Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” (South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741.) A borrower cannot quiet title to 
secured property without alleging that he has paid the debt secured by the property. (See, e.g., 
Miller v. Provost (1994) 26 Cal.App.4th 1703, 1707 [“a mortgagor of real property cannot, 
without paying his debt, quiet his title against the mortgagee.”].) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   23 
HEARING DATE:   08/31/20 

 
 

- 17 - 

As a threshold issue, Defendant demurs to this cause of action on the grounds that Plaintiff has 
failed to allege tender. The Court agrees that Plaintiff has failed to allege tender or an exception 
to tender, as discussed further in wrongful foreclosure section above.  

As a separate and independent ground of Defendant’s Demurrer, Anchor Loans argues that 
Plaintiff’s claim is time-barred under the four-year statute of limitations for breach of contract 
under Code of Civil Procedure § 337. Plaintiff does not address this argument in opposition. 
Because the Court finds that Plaintiff has failed to allege tender or an exception to the tender 
requirement, it need not reach whether this claim is also barred by the statute of limitations. 

Plaintiff has failed to allege facts to state a claim for quiet title. 

 

  

12.  TIME:  9:00   CASE#: MSC20-00236 
CASE NAME: DALE HARMS VS. THE BANK OF NEW YORK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY NATIONAL DEFAULT SERVICING CORPORATION 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant National Default Servicing 
Corporation (“Defendant” or “NDSC”). The Plaintiff Dale Harms (“Plaintiff” or “Harms”) is in pro 
per. The Demurrer relates to the Complaint for (1) wrongful foreclosure; (2) breach of contract; 
(3) slander of title; and (4) quiet title. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Defendant requests judicial notice of several Contra Costa County Recorder documents as well 
as pleadings and orders in other federal and state actions. The Request is opposed. The 
Request is granted. Evid. Code §§ 452, 453. “[A] court may take judicial notice of the fact of a 
document's recordation, the date the document was recorded and executed, the parties to the 
transaction reflected in a recorded document, and the document's legally operative language, 
assuming there is no genuine dispute regarding the document's authenticity. From this, the court 
may deduce and rely upon the legal effect oldie recorded document, when that effect is clear 
from its face.” (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 265 
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(disapproved of on separate grounds by Yvanova v. New Century Mortg. Corp. (2016) 62 
Cal.4th 919.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) “The existence and scope of duty are legal questions for the court.” (Merrill v. Navegar, 
Inc. (2001) 26 Cal.4th 465, 477.) 

Factual Background 

On or about April 14, 2005, Plaintiff and Laurie Harms obtained a loan (the “Loan”) from Ampro 
Mortgage Corporation in the amount of $392,000 secured by a Deed of Trust on the real 
property located at 930 West Cypress Road, Oakley, CA 94561. (RJN Ex. 1.) The Deed of Trust 
was executed in favor of Mortgage Electronic Registration Systems as nominee for Ampro 
Mortgage Corporation, as beneficiary. (Id.) The beneficial interest under the Deed of Trust was 
subsequently assigned to the Bank of New York. (Id. Ex. 2 [2010 MERS Assignment].)  

On February 10, 2014 then-beneficiary Bank of New York substituted National Default Servicing 
Corporation (“NDSC”) as trustee in place of Recontrust. (RJN Ex. 3.) On February 10, 2014 
NDSC recorded a Notice of Default and Election to Sell. (Id. Ex. 4.) On October 28, 2014 NDSC 
executed a Notice of Trustee’s Sale. (Id. Ex. 5.) On March 14, 2016 NDSC executed a second 
Notice of Trustee’s Sale. (Id. Ex. 6.) 

The Subject Property was sold at a foreclosure sale on November 20, 2018. (RJN Ex. 8.) 
The Trustee’s Deed Upon Sale indicates that title to the Subject Property reverted to the Bank of 
New York. (Id.)  

Analysis 

As a threshold issue, a foreclosure trustee is entitled to broad statutory immunity under Civil 
Code § 2924 subsections (b) and (d). Subsection (b) establishes that “the trustee shall incur no 
liability for any good faith error resulting from reliance on information provided in good faith by 
the beneficiary regarding the nature and amount of the default under the secured obligation, 
deed of trust, or mortgage.” (Cal. Civ. Code § 2924(b).) The performance of statutorily required 
non-judicial foreclosure procedures is considered to involve privileged communications under 
the qualified common-interest privilege of California Civil Code Section 47(c)(1). (See Kachlon v. 
Markowitz (2008) 168 Cal.App.4th 316, 333.) Such actions are immune from tort liability absent 
a showing of malice. (Id. at 340; see also Cal. Civ. Code § 47(c)(1).) In Kachlon, the court 
agreed that recordation of the notice of default was privileged and therefore immune from tort 
liability. (Kachlon, 168 Cal.App.4th at 344.) 
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Defendant NDSC demurs on the grounds that the factual allegations of the Complaint fall within 
the qualified privilege set forth under Civil Code §§ 47(c)(1) and 2924(d), that Plaintiff does not 
allege that NDSC acted with malice in performing its duties as trustee, and that as a 
consequence Plaintiff’s Complaint fails to state a claim against NDSC for any stated cause of 
action therein. Plaintiff does not meaningfully respond to this argument in opposition and his 
Complaint has not alleged any facts showing malice on the part of Defendant NDSC. Defendant 
is entitled to immunity under Civil Code §§ 47(c)(1) and 2924(d). 

 

  

13.  TIME:  9:00   CASE#: MSC20-00236 
CASE NAME: DALE HARMS VS. THE BANK OF NEW YORK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant the Bank of New York Mellon 
fka Bank of New York as Trustee for the Certificateholders CWALT, Inc., Alternative Loan Trust 
2005-27 Mortgage Pass-Through Certificates Series 2005-27 (“Defendant” or “Bank of New 
York”). The Plaintiff Dale Harms (“Plaintiff” or “Harms”) is in pro per. The Demurrer relates to 
the Complaint for (1) wrongful foreclosure; (2) breach of contract; (3) slander of title; and (4) 
quiet title. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

     Request for Judicial Notice 

Defendant requests judicial notice of several Contra Costa County Recorder documents as well 
as pleadings and orders in other federal and state actions. The Request is opposed. The 
Request is granted. Evid. Code §§ 452, 453. The Court notes that certified copies of recorded 
documents are self-authenticating. (Evid. Code §§ 1530, 1600; see also Fontenot v. Wells 
Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-65, disapproved on another point by 
Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919 (“Yvanova”).) 

     Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) “The existence and scope of duty are legal questions for the court.” (Merrill v. Navegar, 
Inc. (2001) 26 Cal.4th 465, 477.) 
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     Factual and Procedural Background 

This case concerns the property 930 West Cypress Road, Oakley, CA 94561 (the “Subject 
Property”). (RJN Ex. A.) On April 14, 2005 Plaintiff and Laurie Harms obtained a loan (the 
“Loan”) from Ampro Mortgage Corporation in the amount of $392,000 secured by a Deed of 
Trust on the Subject Property. (Id.) The beneficial interest under the Deed of Trust was 
subsequently assigned to the Bank of New York. (Id. Ex. B.) On September 15, 2013 the Harms 
executed a grant deed transferring the title to their home to the “Resting Place Eleemonsynary 
Trust.” (Id. at Ex. H.) On February 3, 2014, then-beneficiary Bank of New York substituted 
National Default Servicing Corporation (“NDS”) as trustee in place of Recontrust. (Id. at Ex. C.) 
On February 10, 2014 NDS recorded a notice of default and election to sell. (Id. at Ex. D) On 
October 28, 2014, NDS recorded a notice of trustee’s sale. (Id. at Ex. E.) 

Ultimately, the Subject Property was sold at a foreclosure sale on November 20, 2018. (RJN Ex. 
G.) The Trustee’s Deed Upon Sale indicates that title to the Subject Property reverted to the 
Bank of New York. (Id.) 

Plaintiff Daniel Harms has been litigating the 2005 Deed of Trust for over ten years: 

 On April 14, 2010 the Harms sued Recontrust, MERS, and Defendant Bank of New York 
in case no. C10-cv-01598-CW (Northern District of California) alleging that any 
foreclosure proceedings on the subject property were invalid because “‘MERS’ does not 
possess both the ‘Security Instrument’ (DEED OF TRUST) and the original debt 
instrument ‘Note’, upon which “MERS” claims the right to foreclose.” (RJN Ex. I at 4:19-
21.) The Northern District of California dismissed that case as “legally frivolous” 
because, among other reasons, “Plaintiffs have not alleged actionable irregularities in 
the non-judicial foreclosure sale.” (RJN Ex. J at 5:2-4.) 

 On July 8, 2010 the Harms filed jointly for Chapter 13 bankruptcy (RJN Ex. S) in which 
they filed an adversary complaint styled Harms, et al. v. BAC Home Loans Servicing, LP 
(RJN Ex. K) wherein they sought “to compel the Defendant to provide proof of claim 
before they are allowed to enforce the note.” The bankruptcy case and the adversary 
lawsuit were dismissed on October 25, 2010. (RJN Ex. L.) 

 On June 7, 2011 Plaintiff filed a second federal lawsuit, case no. 4:11-cv-02757-CW 
against BAC Home Loans Servicing, LP and Recontrust. (RJN Ex. M.) Among other 
claims, he alleged violations of the Fair Debt Collection Practices Act based upon the 
defendants’ alleged failure to validate his debt and defendants’ attempt to collect that 
debt. The Northern District of California granted defendants’ motion to dismiss without 
leave to amend and described Plaintiff’s federal claims as “conclusory.” (RJN Ex. N.) 

 On July 5, 2011 Plaintiff filed his first lawsuit in this Court, case no. C11-01520, against 
BAC Home Loan Servicing, LP; Recontrust Company, NA; MERS; Bank of New York; 
Landsafe Default, Inc.; CWALT, Inc.; Countrywide Home Loans, Inc.; and Bank of 
America, NA. (RJN Ex. O.) The Court sustained defendants’ demurrer with leave to 
amend, and Harms subsequently filed an amended complaint which he dismissed before 
defendants’ demurrer to the amended complaint was heard. (Id.) 

 On July 25, 2012 Harms initiated a third federal proceeding with a “Notice of 
Annexation.” (RJN Ex. P.) Plaintiffs response to an order to show cause in this 
proceeding was largely critical of United States District Judge Chen but admitted that 
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Harms was not filing a complaint to initiate litigation, that he was not requesting relief 
from the Court, and that he was utilizing the miscellaneous filing “to establish notice of a 
completed administrative procedure in order to create a public record.” (RJN Ex. Q.) 
Judge Chen dismissed the case with prejudice. (RJN Ex. R.) 

 On March 31, 2016 Plaintiff filed a fourth federal lawsuit against Select Portfolio 
Servicing, Inc.; National Default Servicing Corporation; and John Doe 1 to infinity, case 
no. cv-01585-CW, regarding Plaintiff’s rescission letter for his loan with Ampro. (RJN Ex. 
X.) Plaintiff’s First Amended Complaint in his fourth federal lawsuit added Defendant 
Bank of New York and alleged claims for (1) rescission; (2) wrongful foreclosure; (3) 
breach of contract; (4) slander of title tort; and (5) quiet title. (RJN Ex. Z.) Defendants, 
including Bank of New York, filed a motion to dismiss which was granted. (RJN Ex. AA.) 
The court dismissed Plaintiff’s cause of action under the Truth in Lending Act with 
prejudice but declined to exercise supplemental jurisdiction over Plaintiff’s remaining 
state law claims. (Id. at pp.21-22.) The court described Plaintiff’s legal theories, including 
his note splitting allegations, as “legally frivolous.” (Id. at pp. 14-19.) 

 On January 15, 2019 Plaintiff filed his second lawsuit in this Court against Defendant. 
(RJN Ex. BB.) The complaint contained a single cause of action for Breach of Contract. 
Plaintiff subsequently filed an amended complaint for Breach of Contract, Violation of the 
Laws of Equity, and Violation of Civil Code § 2941. (RJN Ex. CC.) The Court sustained 
Defendant’s demurrer to the FAC with leave to amend. (RJN Ex. DD.) Rather than 
amend, Plaintiff elected to dismiss the action on August 1, 2019. (RJN Ex. EE.) 

 On February 4, 2020 Plaintiff filed the complaint in the instant case. 

Plaintiff acknowledges this ten-year litigation history in his opposition. (Opp. Brief at 2:18-19.) 

     Analysis 

Wrongful Foreclosure 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee 
caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of 
sale in a mortgage or deed of trust; (2) the party attacking the sale (usually but not always the 
trustor or mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor 
challenges the sale, the trustor or mortgagor tendered the amount of the secured indebtedness 
or was excused from tendering.’ [Citation.]” (Miles v. Deutsche Bank National Trust Co. (2015) 
236 Cal.App.4th 394, 408, quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104.) 

Plaintiff alleges that “after the so[-]called origination and funding of the Residential Mortgage 
Credit Transaction, it was transferred multiple times. Some, if not all, of these transfers were 
invalid and void, including a supposed transfer in the chain transfers leading to the Defendants 
supposed interest in the Residential Mortgage Credit Transaction. Plaintiff may not be aware of 
all the supposed transfers as most transfers were not recorded.” (Complaint at ¶ 38.) Plaintiff’s 
underlying argument is that the Deed of Trust is void because “none of [the] Defendants held 
the original note underlying the Residential Mortgage Credit Transaction identified in the Deed 
of Trust.” (Id. at ¶ 24.) As a consequence, he alleges, “[n]one of [the] Defendants has ever had a 
true security interest in the Residential Mortgage Credit Transaction[.]” (Id. [emphasis original]) 
Plaintiff also alleges that MERS lacked authority to assign the DOT. (Id. at ¶ 16.) 
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California law does not require that the assignment of a deed of trust be recorded. (See Herrera 
v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1506 [demurrer based on 
lack of recorded assignment sustained because “the lender could have assigned the note to the 
beneficiary in an unrecorded document not disclosed to plaintiffs”]; see also Calvo v. HSBC 
Bank USA, N.A. (2011) 199 Cal.App.4th 118, 121-125.) Furthermore, Plaintiff lacks standing to 
challenge alleged defects in assignment. (See Saterbak, supra, 245 Cal.App.4th at p. 815 
[plaintiff lacked standing to challenge alleged defects in assignment; an unauthorized act by the 
trustee is not void but merely voidable by the beneficiary]; see also Yvanova, supra, 62 Cal.4th 
at p. 942 [recognizes borrower standing only where the defect in the assignment is void, rather 
than voidable].) Furthermore, Plaintiff’s allegation that the promissory note was “split” from 
ownership of the Deed of Trust (“note-splitting”) is not legally cognizable. (See Yvanova, supra, 
62 Cal.4th at p.927 [a deed of trust “is inseparable from the note it secures, and follows it even 
without a separate assignment.”].) Finally, MERS’ authority to assign a deed of trust is well 
established. (See Siliga v. Mortgage Electronic Registration Systems, Inc. (2013) 219 
Cal.App.4th 75, 83, disapproved on other grounds by Yvanova, supra, 62 Cal.4th at p. 939 
n. 13.) 

Plaintiff’s opposition reiterates the allegations of his Complaint but fails to address the 
substantive arguments of Defendant’s Demurrer. Plaintiff argues that the Deed of Trust gives 
him standing to challenge the foreclosure (Opp. Brief at 3:23-25) but as stated above, prevailing 
California law holds that borrowers lack standing to challenge alleged defects in the assignment. 
(See Saterbak, supra, 245 Cal.App.4th at p. 815.) Plaintiff’s argument at ¶ 24 of his Opposition 
Brief reiterates his argument regarding MERS authority to assign the deed of trust but does not 
advance any factual allegations in support of this theory or refute prevailing California authority 
that MERS has authority to exercise all the rights and interests of the lender. (See Siliga, supra, 
219 Cal.App.4th at p.83.) 

Plaintiff has failed to allege facts sufficient to state a claim for wrongful foreclosure. 

Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821. 

Plaintiff alleges that “[a]fter executing the Deed of Trust and Note on April 17, 2005, Plaintiff did 
all, or substantially all of the significant things that the contract required him to do. All conditions 
required by the contract on the part of the Plaintiff had occurred. At some point, unknown to 
Plaintiff, Ampro, for payment rendered, divested itself of the Note and Deed of Trust but did not 
comply with the Uniform Covenants of the Deed of Trust, specifically, Uniform Covenant ¶ 23. 
As a result of its failure to comply with the contract Plaintiff was harmed.” (Complaint at ¶ 55.) 
Plaintiff also alleges that “[s]hortly after Plaintiff executed the contract, Ampro sold its interest in 
the Deed of Trust and Note and immediately was in violation of the contract. (Ampro went out of 
business in May, 2005) Ampro did not comply with the requirements of the Deed of Trust, 
Uniform Covenant ¶ 23.” (Id. at ¶ 17.) 

The Court notes that Plaintiff also attempted unsuccessfully to state a claim for breach of 
contract against Defendant in case no. C19-00052 (filed January 15, 2019) with very similar 
allegations.  
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Defendant argues that (1) Plaintiff does not allege facts demonstrating that he complied with all 
terms of the Deed of Trust and (2) the only breach of contract that Plaintiff alleges in his 
complaint is that Ampro, the original lender, breached its contract with Plaintiff and that that 
cause of action, if otherwise valid, is time barred. Plaintiff offers no argument in Opposition. In 
his Declaration in Support of his Opposition to Defendants’ Demurrers he states that “[t]his 
action has a cause of action for breach of contract. The Deed of Trust contract was executed 
under seal and is subject to the 12[-]year statute of limitation. It is not time barred.” (Harms Opp. 
Decl. at ¶ 17.) 

Plaintiff cannot allege performance as judicially noticeable documents show otherwise. (RJN Ex. 
G [Trustee’s Deed Upon Sale].) Neither does he allege an excuse for non-performance. His 
statute of limitations argument in his opposition declaration also lacks merit; California 
eliminated the differences between sealed and unsealed documents by statute. (See Civ. Code 
§ 1629 [“All distinctions between sealed and unsealed documents are abolished.”].) 

Plaintiff has failed to allege facts sufficient to state a claim for breach of contract. 

Slander of Title 

The elements of slander of title are a false publication, made without privilege or justification, 
which causes direct and immediate pecuniary loss. (Manhattan Loft, LLC v. Mercury Liquors, 
Inc. (2009) 173 Cal.App.4th 1040, 1051.)  

As best the Court is able to determine, Plaintiff’s slander of title claim is based on his allegations 
that “the chain of title has not been disclosed nor recorded.” (Complaint at ¶ 57.) Plaintiff does 
not contest the validity of the underlying debt. As a consequence, he lacks standing to challenge 
the validity of allegedly “fraudulent” assignments in a slander of title claim. (See, e.g., Mendoza 
v. JPMorgan Chase Bank, N.A. (2016) 6 Cal.App.5th 802, 819.) The assignments are voidable 
at the behest of the affected lenders, not void ab initio. The trustee’s performance of statutory 
nonjudicial foreclosure procedures is privileged pursuant to § 47, and requires a showing of 
malice to succeed. (Civil Code § 2924, subd. (d); Kachlon v. Markowitz (2008) 168 Cal.App.4th 
316, 333-344.) Plaintiff has not alleged facts showing malice, nor does he make any argument 
regarding this claim in Opposition. 

Plaintiff has failed to allege facts sufficient to constitute a cause of action for slander of title. 

Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” (South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741.) A borrower cannot quiet title to 
secured property without alleging that he paid the debt secured by the property. (See, e.g., 
Miller v. Provost (1994) 26 Cal.App.4th 1703, 1707 [“a mortgagor of real property cannot, 
without paying his debt, quiet his title against the mortgagee.”].) 

Plaintiff has not alleged tender or adequately alleged that he is exempt from the tender 
requirement. There are four exceptions to the tender requirement in the nonjudicial foreclosure 
context: First, if the borrower’s action attacks the validity of the underlying debt, a tender is not 
required since it would constitute an affirmation of the debt. Second, a tender will not be 
required when the person who seeks to set aside the trustee’s sale has a counterclaim or set-off 
against the beneficiary. Third, a tender may not be required where it would be inequitable to 
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impose such a condition on the party challenging the sale. Fourth, no tender will be required 
when the trustor is not required to rely on equity to attack the deed because the trustee’s deed 
is void on its face. (See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13.) There are no 
allegations in the Complaint that would support any of these exceptions. 

In his Declaration in Opposition, Plaintiff argues that he declared an exception to the tender rule 
in paragraph 69 of his Declaration of Fact in Support of his Claims and Arguments in his 
Complaint. (Opp. Decl. at ¶ 18.) In the referenced paragraph Plaintiff argues that Defendant 
lacked the authority to foreclose. This legal conclusion is not supported by factual allegations 
and is refuted by judicially noticeable documents: the original Deed of Trust lists the Harms as 
the borrowers, Ampro as the lender, MERS as the nominee beneficiary for Ampro and its 
successors and assigns, and Ampro as trustee. (RJN Ex. A.) Following the first substitution and 
assignment, Recontrust was the trustee and Defendant Bank of New York was the beneficiary. 
(RJN Ex. B.) Following the second substitution, NDSC was the trustee and Defendant Bank of 
New York remained the beneficiary. (RJN Ex. C.)  

Plaintiff has failed to allege facts to state a claim for quiet title. 

 

  

14.  TIME:  9:00   CASE#: MSC20-01266 
CASE NAME: HERNANDEZ VS. DEJESUS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The court has reviewed the petition regarding approval of a Minor’s Compromise of a disputed 
Claim. The petition is granted. Petitioner shall submit an order approving the petition. 
 

  

15.  TIME:  9:00   CASE#: MSL13-06241 
CASE NAME: CAPITAL ONE VS. TADAYON 
HEARING ON MOTION TO SET ASIDE SETTLEMENT AND ENTER JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 

Plaintiff has filed a motion to set aside the dismissal of this case entered pursuant to 

CCP §664.6 and to enter judgment pursuant to the stipulation entered by the parties on 

December 18, 2018. The Defendant has not filed an opposition to the motion. 

Therefore, the motion is granted and the court will execute the proposed order and 

judgment submitted by the Plaintiff. 
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16.  TIME:  9:00   CASE#: MSL18-04149 
CASE NAME: PORTFOLIO VS. PEREZ 
HEARING ON MOTION TO VACATE THE NOTICE OF SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
On June 8, 2020 Plaintiff filed a motion to vacate a notice of settlement filed on September 3, 
2019 and to re-instate the case as an active matter. The notice of settlement was filed before 
the Plaintiff had received any written settlement agreement from defendant and, apparently, 
never did receive a signed agreement. The defendant was served by mail with this motion.  
 
The motion to re-instate the case as an active case is granted. The court set the case for a 
Case Management Conference for October 21, 2020 at 8:30. The court notes that 
notwithstanding the filing of a notice of settlement, the Plaintiff has never personally served the 
Defendant with the complaint and summons. Therefore, the Plaintiff is directed to serve the 
Defendant with the complaint and summons and to give the Defendant notice of the date and 
time of the scheduled Case Management Conference. If the Defendant has not been served by 
October 21, 2020 the Plaintiff shall provide an explanation of its diligence in serving the 
Defendant. This case is now over two years old. 

 

  

17.  TIME:  9:00   CASE#: MSL19-04358 
CASE NAME: TBF FINANCIAL I, LLC VS. PICENO 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY ALICIA GOMEZ PICENO 
* TENTATIVE RULING: * 
 
On December 31, 2019 the Defendant filed a motion to vacate the judgment entered against her 
on November 26, 2019. On July 13, 2020 the court ordered defendant to serve her motion on 
the Plaintiff before her motion could be granted. The court set the hearing date on the motion for 
August 31, 2020.  The Plaintiff has been served with the motion and filed a non-opposition.  
 
The Defendant’s motion is granted and the Defendant is ordered to file her response on or 
before September 11, 2020. The case is set for a Case Management Conference on October 
21, 2020 at 8:30 a.m. The Defendant shall give written notice to the Plaintiff of the date and time 
of the Case Management Conference. 
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18.  TIME:  9:00   CASE#: MSN20-0546 
CASE NAME: YOO VS. SAFECO INSURANCE 
HEARING ON PETITION TO COMPEL INSURANCE APPRAISAL 
FILED BY RYAN YOO 
* TENTATIVE RULING: * 
 
The Plaintiff has filed a Petition to Compel Insurance Appraisal. For the reasons stated below 
the petition is denied without prejudice. This court will entertain the demand for the appraisal 
process upon Petitioner’s compliance with certain mandatory provisions of his contract with 
Safeco/Respondent that are set forth and discussed below.  
 
The Plaintiff’s petition pertains to the application of California Insurance Code (hereafter “Ins. 
Code”) section 2071. That section provides that certain contractual provisions are mandatorily 
incorporated into any home insurance contract and sets forth the obligations of the parties “in 
case loss occurs.” When a loss occurs, the insured is required by the contract to do a number of 
things including the following: 
 
 1.     Give written notice to this company of any loss without an unnecessary delay; 
 
  2.     Furnish a complete inventory of the destroyed, damaged, and undamaged property, 
          showing in detail quantities, costs, actual cash value and amount of cost claimed; 
 
  3.     Within 60 days after the loss, . . . the insured shall render to this company a proof of loss 
          signed and sworn to by the insured stating the knowledge and belief of the insured to the 
          following: 
 
          a.  The time and origin of the loss; 
          b.  The interest of the insured and of all others in the property; 
          c.  The actual cash value of each item thereof and the amount of loss thereto.  
 
There is also a mandatory contractual requirement that incorporates an “appraisal” term into any 
insurance contract covering losses of property. The term comes into effect when the insured 
and “the company” fail to agree as to the actual cash value or the amount of the loss. This 
appraisal process is subject to statutory contractual arbitration law. (Community Assisting 
Recovery, Inc. v. Aegis Security Ins. Co. (2001) 92 Cal.App.4th 886, 893.).  
 
In this case, Petitioner Yoo suffered damage to a residence as a result of what appears to be a 
major leak. Defendant Safeco engaged Mark Scott Construction to provide estimates for repairs 
of the damage. Even though Petitioner has engaged a public appraiser (DeTinne), he and the 
public appraiser have provided none of the information contemplated by the mandatory 
contractual provisions set forth above which describe the information information that must be 
provided to the insurer within 60 days after the covered loss.   
 
The contested issue here is whether the insured can insist upon an order by this court to trigger 
the appraisal process or whether the insurer may insist upon receiving the specific inventory of 
the destroyed, damaged, and undamaged property and the Petitioner’s details as to the 
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“quantities, costs, actual cash value, and the amount of cost claimed” before the appraisal 
process is ordered.  
 
It is logical that the Petitioner should be required to fulfill these specific contractual obligations 
before the court puts in motion the appraisal process. If for example, the insurer accepts the 
descriptions of the damaged or destroyed property and their cash value as provided by the 
insured or the cost estimate to repair or replace the items, there may be no need for the 
appraisal process to be instituted at all. Furthermore, even if the insured and the insurer do not 
agree as to all of the details provided by the insured, their agreement as to certain items will 
serve to reduce the time and expense involved in the appraisal process. A commonsense 
interpretation of the requirement that the insured provide the inventory and other information 
within 60 days after the loss is that the statute contemplates that the insurer may agree on the 
valuations, or at least accept the valuations, of the insured and thus avoid the time and expense 
involved in the appraisal process.  
 
This court understands that while the statute appears to have no absolute requirement that the 
insured supply the detailed information mentioned in the statute before the appraisal process 
can be ordered, the court does not read the statute to mandate that it order an appraisal 
whenever a party to the insurance contract seeks an order no matter what the circumstances 
may be. Even though this court has found no case on this particular point, the logic of the 
statute strongly suggests that the insured will have provided the information mandated to be 
provided within 6o days of the loss before there is a “dispute” to be resolved by the appointment 
of the appraisers and umpire under the provisions of the statute. 
 
The court notes, as pointed out by Respondent, that the court in Lee v. California Capital Ins. 
Co., 237 Cal. App. 4th 1154, delayed ordering an appraisal in order to allow the insurer 
additional time to inspect the covered property. This delay was permitted notwithstanding the 
fact that it occurred after the Plaintiff had hired a public adjustor who had submitted a detailed 
claim to the insurer for the various losses incurred. (237 Cal. App. 4th at 1160-61) Furthermore, 
there is other legal authority permitting the court to delay the appraisal process while other 
issues relevant to the litigation which cannot be decided by an appraisal are resolved first. (See 
Alexander v. Farmers Ins. Co., Inc., (2013) 219 Cal.App.4th 1183, 1190.) 
 
For the reasons stated above, this court denies the petition to compel an appraisal without 
prejudice subject to Petitioner’s providing to the insurer the information set out in Ins. Code 
section 2071 to be provided within 60 days of the loss. 
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19.  TIME: 10:00   CASE#: MSL18-02199 
CASE NAME: CONSOLIDATED ELECTRICAL VS. PESTANA 
DEFAULT HEARING ON TAMARA PESTANA, EDWARD J PESTANA 
* TENTATIVE RULING: * 
 
Prove-up hearing on entry of Default Judgment. Parties to appear.  

  

20.  TIME: 10:00   CASE#: MSL18-04419 
CASE NAME: BANK OF AMERICA VS. KREIDEN 
HEARING ON MOTION TO COMPEL FURTHER RESP TO DEMAND FOR PRODUCTION 
FILED BY SONYA KREIDEN 
* TENTATIVE RULING: * 
 
A hearing on Defendant’s Demand for Production is to be continued to a later date. The file 
reflects that the parties may have entered a stipulation to continue the date for a hearing on the 
Defendant’ Motion to Compel. The stipulation was submitted to the clerk but returned because 
of the failure to pay the filing fee. 
 
The date to be set for the hearing will be specified once that stipulation is received and filed.   
 

  

21.  TIME: 10:00   CASE#: MSL18-04419 
CASE NAME: BANK OF AMERICA VS. KREIDEN 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 
See Item 20 above.  

  

22.  TIME: 10:00   CASE#: MSL19-01010 
CASE NAME: BANK OF AMERICA N.A. VS. MAYS 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The Parties are ordered to appear. Defendant’s failure to appear may result 
in an order striking the Defendant’s Answer to or General Denial of the complaint.  
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23.  TIME: 10:00   CASE#: MSL19-01010 
CASE NAME: BANK OF AMERICA N.A. VS. MAYS 
HEARING ON OSC RE: DEFENDANT'S FAILURE TO APPEAR AT 7/20/20 TRIAL & 
SHOW CAUSE WHY THE ANSWER SHOULD NOT BE STRICKEN 
* TENTATIVE RULING: * 
 
Short Cause Trial. The Parties are ordered to appear. Defendant’s failure to appear may result 
in an order striking the Defendant’s Answer to or General Denial of the complaint. 

  

24.  TIME: 10:00   CASE#: MSL19-05275 
CASE NAME: SYNCHRONY BANK VS. KERIAN 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The Parties are ordered to appear. Defendant’s failure to appear may result 
in an order striking the Defendant’s Answer to or General Denial of the complaint. 

  

25.  TIME: 10:00   CASE#: MSL19-06566 
CASE NAME: UNIFUND VS. JACKS 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
A Dismissal was filed on 8/27/2020.  This matter is off calendar.  
 

  

26.  TIME: 10:00   CASE#: MSL19-06804 
CASE NAME: CAVALRY SPV I VS. NAVARRO 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The Parties are ordered to appear. Defendant’s failure to appear may result 
in an order striking the Defendant’s Answer to or General Denial of the complaint. 
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27.  TIME: 10:00   CASE#: MSL19-07151 
CASE NAME: DISCOVER BANK VS. KENDALL 
COURT TRIAL – SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The Parties are ordered to appear. Defendant’s failure to appear may result 
in an order striking the Defendant’s Answer to or General Denial of the complaint. 

  

28.  TIME: 10:00   CASE#: MSL19-07560 
CASE NAME: BANK OF AMERICA, N.A. VS. MURDAH 
COURT TRIAL – SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The Parties are ordered to appear. Defendant’s failure to appear may result 
in an order striking the Defendant’s Answer to or General Denial of the complaint. 

  

29.  TIME: 10:00   CASE#: MSL19-07586 
CASE NAME: CAVALRY SPV I  VS.  COOPER 
COURT TRIAL - SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The Parties are ordered to appear. Defendant’s failure to appear may result 
in an order striking the Defendant’s Answer to or General Denial of the complaint. 

 

30.  TIME: 10:00   CASE#: MSL19-08211 
CASE NAME: VELOCITY INVESTMENTS VS. MORIKAWA 
COURT TRIAL – SHORT (1 HOUR) CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Short Cause Trial. The Parties are ordered to appear. Defendant’s failure to appear may result 
in an order striking the Defendant’s Answer to or General Denial of the complaint. 

 

 


